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as many employers may know, the 
equal employment Opportunity 
Commission (eeOC), following 

the u.s. district Court for the district 
of Columbia’s March 4, decision in 
National Women’s Law Center v. Office 
of Management and Budget (OMB), 358 
F. supp. 3d 66 (d.d.C. 2019), has an-
nounced that covered employers must 
submit employees’ w-2 pay and hours 
worked data (which the eeOC has re-
ferred to as a Component 2 eeO-1) for 
years 2017 and 2018 by sept. 30.

What Is the eeO-1 RepORt and 
WhO Must FIle?

The eeOC historically has collected in-
formation from covered employers regard-
ing an employer’s number of employees 
by job category, race, ethnicity and sex 
(Component 1 data) using the eeO-1 report. 
The eeO-1 report (standard Form 100) is 
collected annually under the authority of 
Title Vii of the Civil rights act of 1964 
(Title Vii). The standard Form 100 was 
jointly developed by the eeOC and the u.s. 
department of labor’s Office of Federal 
Contract Compliance Programs (OFCCP), 
as a single form that meets the statistical 
needs of both the OFCCP and the eeOC.

The filing of standard Form 100 is 
required by law. all private employers 

employing 100 or more employees and 
subject to Title Vii must submit an eeO-1 
report annually. Most federal contractors 
and subcontractors that employ 50 or 
more employees also are required annu-
ally to submit an eeO-1 report (how-
ever, only those federal contractors that 
employ 100 or more employees are re-
quired to submit Component 2 data). if 
an employer fails to submit its eeO-1 
report, under section 709(c) of Title Vii, 
the eeOC may compel an employer to 
file its eeO-1 report by obtaining an 
order from the u.s. district court. under 
section 209(a) of executive Order 11246, 

the penalties for failure of a federal con-
tractor or subcontractor to comply may 
include termination of the federal govern-
ment contract and debarment from future 
federal contracts.

hOW dId We Get heRe?
The eeOC has collected Component 1 

eeO-1 data since 1966. in 2010, during the 
Obama administration, the eeOC joined 
other federal agencies to identify ways 
to improve enforcement of federal laws 
prohibiting pay discrimination. The eeOC 
then began conducting a study that led to 
the national academy of sciences creating 
a panel to determine how to measure and 
collect information from u.s. employers by 
gender, race and national origin.

in 2012, the eeOC held a two-day 
meeting with employer representatives, 
statisticians, human resources informa-
tion systems experts and information 
technology specialists. during this meet-
ing, the idea of collecting pay data, as 
well as multiple-race category data, on 
the eeO-1 was discussed.

On Feb. 1, 2016, the eeOC published 
a Federal register notice announcing its 
intention to seek a three-year approval 
from OMB of a revised eeO-1 report. The 
eeOC’s notice explained that the revised 
data collection would have two compo-
nents: Component 1, which would col-
lect the same data that it historically has 
gathered, and Component 2, which would 
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collect data on employees’ w-2 earnings 
and hours worked. The eeOC proposed 
collecting aggregate w-2 pay data in 12 
pay bands for the 10 eeO-1 job categories 
that have been used for many years.

On July 14, 2016, the eeOC published 
a second Federal register notice seeking 
approval from OMB for its addition of 
Component 2 data to the eeO-1 report. 
This notice provided the explanation that 
the eeOC had to revise the eeO-1 “for 
the enforcement of equal pay laws.” On 
sept. 28, 2016, the eeOC provided its final 
supporting statement for the new eeO-1 
report to OMB for review. The next day, 
OMB approved the proposed collection 
and issued an OMB control number for the 
revised eeO-1 report.

after a change of administrations 
in washington, on aug. 29, 2017, the 
OMB stayed the implementation of the 
Component 2 data collection. in november 
2017, the national women’s law Center 
and the labor Council for latin american 
advancement (two nonprofits advocating 
for equal pay) sued the OMB, challenging 
the OMB’s stay in the u.s. district Court 
for the district of Columbia.

On March 4, the district court ordered 
that the Component 2 obligation be rein-
stated, and that employers provide em-
ployee wage records for two consecutive 
years: 2018 and either 2017 or 2019. The 
choice between 2017 and 2019 was left 
to the eeOC, which ultimately decided 
to collect 2017 and 2018 data. The eeOC 
also imposed a sept. 30, deadline for cov-
ered employers to submit the Component 
2 data to the eeOC. On July 15, the 
eeOC opened its electronic filing system 
for eeO-1 Component 2 data.

while the u.s. department of Justice, 
which represents the eeOC in the eeO-1 
litigation, filed a notice of appeal of the 
district court’s March 4 decision, the 
eeOC stated in its notice that the filing 
of the appeal “does not stay the district 
court orders or alter eeO-1 filers’ ob-
ligations to submit Component 2 data.” 
accordingly, covered employers should 

be preparing to submit Component 2 data 
by sept. 30.

What Must eMplOyeRs dO nOW?
By sept. 30, covered employers must 

report wage information from Box 1 of 
employee w-2 forms and total hours 
worked for all employees broken down 
by race, ethnicity and sex within 12 pay 
bands, as follows:
•  <19,239.
•  $19,240-$24,439.
•  $24,240-$30,679.
•  $30,680-$38,999.
•  $39,000-$49,919.
•  $49,920-$62,919.
•  $62,920-$80,079.
•  $80,080-$101,919.
•  $101,920-$128,959.
•  $128,960-$163,799.
•  $163,800-$207,999.
•  $208,000 and over.
employers should not calculate and then 

report the annualized earnings for employ-
ees who did not work a full year. rather, 
employers should use the information 
found in Box 1 on their employees’ w-2 
to assign the employees to the relevant 
Component 2 compensation bands. This 
reporting structure may skew the results 
of an employer’s report because if, for 
example, an employer hires an employee 
July 1 to work for an annualized salary 
of $100,000, but the employee only earns 
$50,000 for that year, the employer is only 
permitted to report that employee into the 
pay  band  that  corresponds with  $50,000, 
and not $100,000.

employers must also report hours 
worked for all employees in their respec-
tive job category and pay band. hours 
worked are reported as a total number for 
each job category and pay band, repre-
senting all hours worked that year by all 
employees reported in that job category 
and pay band. This includes the actual 
hours worked by Flsa-exempt employ-
ees if the employer maintains such re-
cords. if an employer does not maintain 
such records, the eeOC has instructed 
that employers should report an estimated 

40 hours per week for full-time exempt 
employees and 20 hours per week for 
part-time exempt employees.

employers can report this data through 
the Component 2 eeO-1 online filing 
system or by creating a data file and in-
putting their data in the appropriate fields 
in accordance with the eeOC’s data file 
specifications. The eeOC has explained, 
however, that when submitting a data file, 
the file layout must exactly match the 
eeOC’s data file specifications.

There obviously are concerns about 
whether the Component 2 data could be 
made public, say, for instance, during a pay 
equity lawsuit. under Title Vii, the eeOC is 

not permitted to make eeO-1 pay data pub-
lic, and the eeOC’s pay data collection site 
states that exemptions 3 and 4 to the Freedom 
of information act (FOia) may protect dis-
closure of data collected in the process.

while september may feel like a world 
away during the dog days of summer, 
sept. 30 will be here before employers 
know it. employers that are required 
to submit Component 2 data should be 
actively  working toward meeting this 
impending deadline.   •

Reprinted with permission from the philadelphia, July 
29, 2019 edition of The LegaL InTeLLIgenceR © 
2019 aLM Media Properties, LLc. all rights reserved. 
Further duplication without permission is prohibited. For 
information, contact 877-257-3382, reprints@alm.com or 
visit www.almreprints.com. # 201-07-19-14

On March 4, the district 
court ordered that the 

Component 2 obligation 
be reinstated, and that 

employers provide employee 
wage records for two con-
secutive years: 2018 and 

either 2017 or 2019.


