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when an employee’s mis-
conduct is related to, or 
even caused by, her dis-

ability, employers are faced with the 
difficult task of distinguishing be-
tween the employee’s conduct and 
her condition. This and other issues 
were recently addressed in Weikel v. 
Pyramid Healthcare, no. 18-4474, 
2019 u.s. dist. leXis 221378 (e.d. 
Pa. dec. 27, 2019), where the court 
granted summary judgment based on 
an employee’s failure to show that her 
employer’s well-documented reasons 
for her firing were a cover for unlaw-
ful discrimination.

Last ChanCe agreement

after working for defendant 
Pyramid healthcare inc. for more 
than two years, plaintiff susan weikel 
showed up to work under the influ-
ence of alcohol one day in February 
2014. To make matters worse, she 
was later found to be keeping alcohol 
at the office. rather than terminate 
weikel for this violation of the com-
pany’s policies, Pyramid offered her 
a last chance agreement. among other 
things, the agreement required weikel 
to seek treatment for alcoholism, and 
it warned that any further violation 

of Pyramid’s policies would result in 
termination.

weikel worked without incident 
until a relapse in november 2016. 
On Friday, nov. 11, she told her 
immediate supervisor that a stom-
ach virus prevented her from com-
ing in to work that day. The fol-
lowing Monday, nov. 14, she told 
her supervisor that she would be 
out again due to a car accident. 
The next day, Pyramid learned that 
weikel was, in fact, being taken to 
the hospital following a multiday 
drinking binge. Following her dis-
charge from the hospital, weikel told 
Pyramid that she would be entering 
an in-patient rehabilitation program. 

she also admitted to the company 
that her nov. 11 and nov. 14 ab-
sences were caused by her alcohol 
use, rather than the reasons given to  
her supervisor.

Once weikel’s lies came to light, 
Pyramid terminated her for violating 
its disciplinary review process policy 
and breaching her last chance agree-
ment. in the wake of her firing, weikel 
decided to bring suit against Pyramid, 
claiming violations of the americans 
with disabilities act (ada) and other 
statutes.

DisabiLity DisCrimination 
CLaim FaiLs

in considering weikel’s claim that 
Pyramid discriminated against her 
because of her alcoholism—a rec-
ognized disability—the court em-
ployed the familiar burden-shifting 
framework established in McDonnell 
Douglas v. Green, 411 u.s. 792 
(1973), which requires a plaintiff to 
demonstrate that she has a disability, 
is a qualified individual, and has suf-
fered an adverse employment action 
because of her disability. after the 
plaintiff makes this showing, the bur-
den then shifts to the employer to ar-
ticulate some legitimate, nondiscrimi-
natory reason for its action. Once the 
employer does so, the burden shifts 
back to the plaintiff to show that the 
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employer’s stated reason was merely 
a pretext for unlawful discrimination.

Pyramid did not dispute that 
weikel’s alcoholism is a protected 
disability, nor did it dispute that 
she was otherwise qualified for her 
position. instead, the company ar-
gued that while weikel’s status as 
an alcoholic is protected, the ada 
does not shield her from the cur-
rent use of alcohol and any related 
consequences. Citing the u.s. Court 
of appeals for the Third Circuit’s 
consistent holdings on this issue, 
the court agreed that “an employee’s 
status as an alcoholic is not a shield 
against her conduct, even conduct at-
tributed to alcoholism, that violates 
the policies of the employer or a last 
chance agreement.” Pyramid also of-
fered (as a nondiscriminatory ratio-
nale for weikel’s firing) that her lies 
to her supervisor about her absences 
breached both the company’s disci-
plinary policy and the parties’ last 
chance agreement.

in an effort to show that Pyramid’s 
explanation was pretextual, weikel ar-
gued that her termination letter clearly 
stated that she was let go because of 
her relapse and that she did not, in fact, 
lie to her supervisor. neither argument 
carried the day. First, Pyramid’s ter-
mination letter stated that weikel had 
been “previously rehabilitated by the 
company for a similar alcohol abuse 
problem,” and that Pyramid’s inves-
tigation had “determined that, based 
on weikel’s own admission of relaps-
ing, she had violated the company’s 
disciplinary review process policy.” 
as it parsed this language, the court 
emphasized the letter’s rationale that 
weikel had violated company policy 
based on her own admission of re-
lapsing, not because she relapsed. in 
other words, once weikel admitted her 
relapse, Pyramid knew that her prior 
statements were false and in violation 
of its disciplinary policy.

as for the statements themselves, 
the court highlighted weikel’s own de-
position testimony that her proffered 
explanations for her absences “would 
have been not accurate.” The court also 
rejected as “meritless” weikel’s argu-
ment that her statements were merely 
“bizarre” or “not coherent,” rather 
than misleading. in the court’s words, 
“lying is lying, regardless of whether 
the person lying is actually good  
at lying.”

For these reasons, and finding no 
genuine dispute that weikel was ter-
minated “for her conduct in violation 
of company policy, not because of 

her disability,” the court granted sum-
mary judgment to Pyramid on her dis-
ability discrimination claim.

FaiLiure-to-aCCommoDate 
CLaim aLso FaiLs

next, weikel alleged that Pyramid 
failed to provide available, reason-
able accommodations for her disabil-
ity. in rejecting this claim, the court 
found that Pyramid’s decision to offer 
weikel a last-chance agreement after 
she showed up to work intoxicated 
constituted a good-faith effort to 
accommodate her, as a last-chance 
agreement is a recognized form of 
accommodation. The court further 
reasoned that any accommodation 
that would have permitted weikel to 
lie to her supervisor “would impose 

a wholly impractical obligation” on 
Pyramid and was not required in order 
to fulfill its duty to accommodate. For 
these reasons, the court also granted 
summary judgment as to weikel’s 
failure-to-accommodate claim.

best PraCtiCes For 
ComPassionate ComPLianCe

This case again highlights the myr-
iad advantages of last chance agree-
ments, including fairness to the em-
ployee, setting clear expectations for 
all parties, and building a favorable 
record for the employer (as the agree-
ment itself is a recognized accom-
modation). it also serves as a timely 
reminder of the critical distinction 
between an employee’s conduct and 
her condition: while conduct-based 
employment actions are permitted, 
disability-based actions may result 
in legal liability. Before carrying out 
any adverse employment action—and 
terminations in particular—managers 
should document the legitimate, non-
discriminatory reasons for the action. 
in this case, it was Pyramid’s effec-
tive documentation that gave the court 
sufficient basis to rule in its favor on 
all of plaintiff’s claims.

Daniel F. Thornton, an associate in 
the firm’s employment and employee 
relations practice group, contributed 
to this article.   •
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Before carrying out any 
adverse employment ac-
tion—and terminations 
in particular—managers 

should document the legiti-
mate, nondiscriminatory 

reasons for the action.


