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There are always questions about 
whether regular and predictable at-
tendance is an essential function of 

a job under the americans with disabilities 
act. in Fischer v. Pepper Hamilton, no. 15-
02413, 2016 u.s. dist. lexis 10603 (e.d. 
Pa. Jan. 29, 2016), the u.s. district Court 
for the eastern district of Pennsylvania 
found that regular on-site attendance may 
not be essential for a project attorney hired 
by a law firm. The parties have since filed 
a joint motion to dismiss the case, putting 
an end to a trial that was scheduled to begin 
last week.

Habitual lateness 

andrew Fischer worked as a project at-
torney for Pepper hamilton. in that role, 
Fischer’s job was to report to the firm and 
work on projects as assigned. These proj-
ects included reviewing documents, con-
tracts and settlement agreements, which 
were accessible both online and in hard 
copy. Project attorneys typically worked 
an eight-hour work day between the hours 
of 7 a.m. and 7 p.m. with the core hours 
between 9 a.m. to 5 p.m. Though project 
attorneys worked in teams and  participated 
in team meetings at the office, they rarely 
interacted with clients, according to 
the opinion.

Fischer was consistently late to work and 
often arrived to work after noon. in 2007, 
the firm directed Fischer (and other project 
attorneys) to bring their attendance into 
compliance with the firm’s attendance pol-
icy. Fischer responded that he was going 
to do his best to comply with the business 
hours requirement and advised that he was 
going to have a sleep evaluation completed 
by his neurologist. Fischer’s lateness con-
tinued for several more years, with Fischer 
regularly arriving to work after 1 p.m., the 
opinion said. 

DelayeD sleep pHase synDrome 

nearly two years after being advised 
to bring his attendance into compliance 
and three months after the firm requested 

medical documentation providing specific 
details of his limitations, Fischer provided 
the firm with a doctor’s note stating that 
he suffered from delayed sleep phase syn-
drome (dsPs), the opinion said. Fischer’s 
dsPs delayed his “sleepiness time” such 

that he fell asleep at a later time than the 
average person and, as a consequence, 
woke up later in the morning.  

attempts to accommoDate

as an accommodation, the firm autho-
rized Fischer to start work later in the 
day. in addition, the firm allowed Fischer 
to work until 8:30 p.m. when necessary. 
however, Fischer was encouraged to mini-
mize the amount of time he billed outside 
of the firm’s core business hours.  

in February 2012, upon the firm’s re-
quest, Fischer presented another doctor’s 
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Fischer arrived to work 
after 2 p.m. on 50 occa-
sions and despite having 

the opportunity to telecom-
mute, Fischer regularly 

failed to make use of this 
option.



note that stated dsPs caused him to have 
“distributed sleep” with an inability to fall 
asleep before 2 a.m. his doctor went on 
to explain that Fischer’s disorder required 
him to obtain eight hours of sleep and 
given the time it takes to get to work, he 
would likely to arrive to work between 
11:30 a.m. and 1 p.m.

Fischer’s work schedule was again re-
adjusted and the firm authorized him to 
arrive to work between noon and 2 p.m. 
in addition, in instances when Fischer ar-
rived to work after 2 p.m., he was allowed 
to telecommute from home to make up 
any hours he missed. less than a week 
after his schedule was readjusted (for the 
second time), Fischer requested an addi-
tional hour of “wiggle room,” according to 
the opinion.

termination For continueD 
tarDiness

notwithstanding the revisions to his 
work schedule, Fischer’s lateness per-
sisted. Fischer arrived to work after 2 
p.m. on 50 occasions and despite having 
the opportunity to telecommute, Fischer 
regularly failed to make use of this option. 
The firm ultimately terminated Fischer due 
to his tardiness and Fischer brought suit 
alleging disability discrimination based 
on disparate treatment, failure to accom-
modate and retaliation in violation of the 
americans with disabilities act (ada) 
and the Pennsylvania human relations 
act (Phra).  

regular on-site attenDance 
may not be essential Function

The principle issue in this case con-
cerned whether the firm failed to provide 
Fischer with a “reasonable accommoda-
tion.” To answer this question the court 
considered whether regular and predictable 
on-site attendance is an essential function 
of a project attorney’s job. in doing so, the 
court turned to the u.s. equal employment 
Opportunity Commission’s regulations and 
the u.s. Court of appeals for the Third 
Circuit’s decision in Miller v. University 
of Pittsburgh Medical Center, 350 Fed. 

appx. 727 (3d Cir. Pa. 2009), for guidance.  
according to the eeOC’s regulations, 

“essential functions” are the “fundamental 
job duties” of a position. To aid in deter-
mining whether a particular activity is an 
essential function, the regulations provide 
a list of factors that courts may consider in 
this inquiry. among these factors are the 
amount of time spent performing the activ-
ity on the job, the employer’s judgment as 
to which functions are essential and the ex-
perience of an employee working that job. 
as would be expected, the firm argued that 
regular and predictable on-site attendance 
was an essential function of the job of a 
project attorney and Fischer maintained 
the opposite. 

in Miller, the Third Circuit found that 
attendance can constitute an essential func-
tion under the ada. Given the plaintiff 
in Miller was an emergency room techni-
cian, the Third Circuit affirmed the district 
court’s holding that the plaintiff’s atten-
dance was an essential function of that 
position. nevertheless, the court did not 
pronounce a definitive ruling on the issue. 

after reviewing federal court decisions 
both within and outside the Third Circuit, 
which explained that regular on-site at-
tendance is an essential function where a 
job requires face-to-face interaction with 
customers or other employees or  requires 
the use of equipment or materials avail-
able only on-site, the district court found 
that absent definitive guidance from the 
Third Circuit, the issue was best left to a 
jury to decide. 

The court noted that project attorneys 
worked in teams and participated in team 
meetings at the office; however, they sel-
dom interacted with clients. Further, many 
of the materials used by project attor-
neys (documents, contracts, and settlement 
agreements) could be accessed online. 
also significant to the court’s decision was 
the fact that a number of project attorneys 
were permitted to telecommute. 

in light of these facts, the district court 
 declined to dismiss Fischer’s ada and 
Phra failure-to-accommodate disability 
claims, reasoning that it could not conclude 

as a matter of law that regular and predict-
able attendance on-site attendance was an 
essential function of a project attorney’s 
job.

intentional Discrimination, 
retaliation claims DismisseD 

Though Fischer’s failure-to-accommo-
date claims survived summary judgment, 
the district court dismissed Fischer’s dis-
parate treatment and retaliation claims as 
Fischer could not point to any evidence 
demonstrating that the firm’s articulated 
reasons for terminating his employment was 
pretextual. The court highlighted that the 
firm had consistently documented Fischer’s 
poor attendance and despite several sched-
ule adjustments, Fischer continually failed 
to work within the adjusted parameters. 
with respect to Fischer’s retaliation claim, 
the court found that the eight-month gap 
between his complaints and his termination 
was not the “type of unusually sugges-
tive proximity that establishes causation.” 
The court also found that Fischer failed to 
establish temporal proximity between his 
requests for an accommodation and his 
termination. Finally, there was no temporal 
proximity between Fischer’s complaints of 
discrimination and his required attendance 
and the firm’s expectation that he work a 
full-time schedule, both of which Fischer 
argued were adverse actions.  

The court’s decision calls into ques-
tion whether regular and predictable at-
tendance is in fact an essential function 
for several classes of employees who have 
the ability to telecommute and perform 
their jobs remotely. what is clear from 
the court’s decision is that the determina-
tion of whether regular and predictable 
attendance is an essential job function is 
a fact-intensive inquiry that will turn on 
the specific requirements and details of 
an individual’s position.     •
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